EX PARTE OR LATE FILED ORiGINAL
¥ ‘Ef\h.. - T—
Frank S. Simone b~ VED Suite 1000
Government Affairs Director JU 1120 20th Street, N.W.
Washington, DC 20036
Lig 1999 202 457-2321
FEUERA FAX 202 457-2545
mhﬂuwum%%‘ EMAIL fsimone@att.com

July 16, 1999

Ms. Magalie Roman Salas, Secretary

Federal Communications Commission

445 Twelfth Street, S. W. — Room TWB-204
Washington, D. C. 20554

Re: Ex parte, CC Docket No. 98-1,4ate of Minnesota Petition For Declaratory
Ruling Concerning Access To Freeway Rights-Of-Way Under Section 253 Of
The Telecommunications Act Of 1996

Dear Ms. Roman Salas:

The information attached to this Notice was delivered to David Kirschner of the
Common Carrier Bureau’s Policy and Program Planning Division on July 15, 1999.
Please include a copy of this Notice in the record of the above-captioned proceeding.

Two copies of this Notice are being submitted to the Secretary of the FCC in
accordance with Section 1.1206 of the Commission’s rules.

Sincerely,

WIS

ATTACHMENTS

cc: D. Kirschner

No. of Capies rec'd ‘ 3'52:

List ABCDE

(&3]
Q:l (9 Recycled Paper




T H

R s T o

e

By Mowddashy 15 Hopsi

Municipalities
and Legitimate

Police Powers

A X-CHANGE Jancauy 1997

he Teleconmunications Ace of 1996° divectly

contemplates and encourages the entry of

rnm]ur(i(iw‘ local telecommunications com-

panies intw markets nationwide. In order for
a new facilities-based telecomatunications company o
enter and compelte effectively it must be able o expe-
ditivusly build its local ncework. Unfortunately, many
municipalities present roadblocks to competition by
attempting to require that competitive local telecam-
municatons companies pay peolubitive und some-
dmes illegal fees before they are allowed to use the
public right-afway.’

When a telccommunications company sceks (0 e
a public right-of-way, a municipality will often insist the
company execute a “franchise agreement.” Beforc
acquiescing and negotiating the specific terms and
conditions of'a “franchise agreement,” a prudent com.
pany should thoroughly evaluate its rights and the
municipality’s authority vis-a-vis public right-ofway.
Such an cvaluation rcquircs carcful examination of
how the laws of the particular statc cndow and distrib-
ute tour specilic governmentl powers relaing (o uscs
of public cight-ufway.

Fitst, the company must determine which govern-
mental entity in the state is empowered by state law (o0
authorize the company to conduct its business in the
state. [n precise legal terminology, this is “franchise
authoric.” Sccond, the company must determinc
which governtmental entity is empowered by relevant
state law ta authorize use of the public right-of way (or
the conducr of business. This is called “occupancy
right.” Third, the compuny must evaluate whether the
municipalicy has the right o charge a fec fur use of the
public right-of-way, and the exact parametcrs of the
municipality's rights in this cegard. This relates o, but
is not nccessarily limited 10, taxing powers in the siace.
Finally, the company should deiermine the exact pow-
ers the municipality is granted with respect to regula-
tory control aver the time, place and manner of entry
to the public rightof-way. This is the police power that
a municipality possesses.

L adddition, even whete w municipadity is allowed by
state law 1o exercise certain of these puwers, the new




Fedcral ‘lelecommunications Act of
1998° csiablishes very specific paramec-
tets for municipalities and states with
respece to authority aver public right-of-
wayﬂ‘

I. Power 1o Grant Frunchise Authoriry

Does the municipality have the right
ta grant a [ranchise? Contrary o the
commaon use of the term, a “franclnse ™ is
a right o conduct business in u given
geographic area® A municipality is usu-
ally not vested wich the authority 10 reg-
vlatc tclecommunications scrvices and
operations, and thercfore does not tech-
nically possess the power (o grant o
zlecommunications franchise. State
laws typically grant such authority 10 the
state public service comimission, not
municipalities.” Additonally, the new
Federal legislation provides that no state
or local s1alute or regulation way pro-
hidbit or bave the cffect of prohibiting
the ability of any eniity to provide
telecommunications  service.® lThus,
atempts to regulate in arcds reserved Lo
the suate public service commission (or
the Federal Conununications
Commission) would impcede the offer-
ing of new tclecommunications services
in a manncr directly cunrrary o ledetal
policy and modern standards of regulu-
van, and would add layars of overregu-
lation which conflics with, and arc pre-
empted by, tederal” and statc Jaws.™ By
the xame 1oken, provisions of municipal
agreements that pertain to regulaton or
Hmitation of business activitics, or that
require disclosure of information about
the nerwork are also typically beyond the
scope of powers reserved o municipali-
des. This includes information ahout
buildings served, customers., business
plans, objectives and ather business
rclated issucs, excepr in-so-far as such
information may be required o enable
the municipality to exercise s fegiti-
matc police powers with respect to
public right-ol- way.

11. Power to Grant Right-of-Use

As previously explained, the power to
grane a “right of use™ is the propriciary
power @ authorize use of, and conrrol
access to, public rightofway for the con-
duct of business. This is the power which
is most ofien thought of when pcoplc
discuss the issue of “franchiscs” and
right- of-way. Here also, however, munic-
ipalities are often limited or cven pre-
empted from excicising such power,” In
many sLates, state Ot care law cxpressly
establish thut a municipality has no

wuthority o arbitearily exclude a tele-
phone cumpany or public udlity, as the
casc may b, trom using the public right-
of-way.* Courts huve held that the public
ways are oniy held in truwt by municipal-
ities for the public, «und that muniripali-
ties have aunly regulatory, nor prnpri—
stary, power ovee the public ways.'
Farther, oy noted previously, sate law
may grant  telecommunications com-
panies bath a lranchise to conduet busi-
ncss, as well as the right 10 occupy cer-
tain public right-of'way by virthe of
reccving  « certificate of operiting
authorlty, or equivalent, from the state
public servite commmisston'

III. Police Powers OOver Public

Rightof-Way

In most cases, the authority of the
municipality over right-ot-way is limiced
solely to the municipalicy’s police power
to regulaie the time, manner and place
of entry 10 such right-ol-way."” Thesc arc
the appropriate police
powers of the munici-
paliy. “To 2ccomplish
this, the municipality
should merely grint a
perinic or hernse and
not w o fraachise. In
addition. if vne ol the
purposes of the
proecas s o control

way, and to lunit dis
ruption s the munici-
patity, rhe purpose is
scrved by applying rhe
prucess only 1n those providers who actu-
ally constwruct infrustrucrure, Thus, if
one company mercly uses another com-
pany’s network through licensing or ser-
vice agreements, and imposes no bur.
den upon the municipality, nor physical-
ly intrudes upan the municipality's
vight-ol=way, approval by the municipali-
ty should not be necessary.

IV. Power to Charge Fees

Regardless of what powers a munici-
pality might acwally possess, most
municipalities desite o charge telecom-
munications companics in connection
with use of public right-ofway. Cities
may attempt (o charge cxcessive fees in
order 1o raise revenue” In the past,
companics have acquiesced to paying
such fces in order o avoid timely and
expensive hugation. In addition, a com-
pany may oot wish to jeopardize its rela-
tionship with « municipality by challeng-
ing the feas. However, the impacts such

There is no logical way
that a fee based upon a
percentage of a
company’s gross revenue
can be reasonably
connected to the costs
actess o the righvo- iMposed by that company

by its presence in a
public right-of-way. the

fces may have an the economics of a
competinve  businesy may tn
inseances justily the tisks of liugution,
For instance, if the foc s a fixed armount
per linear foot of rightot-way, the addi-
tional capital cost may prevent a compa-
ny fram hringing compelition w areas
where it does not currently exii
Additonally, if imposed after the facr
such i fee creates an unanticipated
penalty on a company thar hus substan-
tial fiber-optic network alrcady in c¢xis:
tence. Cittes often try to draw an anal.
gy to the cable television industry,
However, suclh 4 comparisan 1s delecuve
because municipalitics had the power 1o
grant franchised facilities-based moneay-
olics to cable companics. which was not
the case in the telecommunicatinns
industry.”

In order 10 avoid paying excessive
fees related to a municipaliy’s Liwtul
authority, a telecommunications carricr
must explore whether the municipality
is trying (o impose an
illegal tax.” In most
cascs the authoricy ta
instinue i tax is veseed
with the srate tegishs-
ure Qe stdic constetu-
ton. Casc law oftlen
cxists further defivung
and  developing  this
pasition.”™  Critically,
bath federal and state
courts have suppuiied
principle  that

municipalitics may nat

usc their police powers
over public right-ofsway to gencrate rev-
enuc.20 Even if a municipality can exuact
a fce or has the authority to levy a tax,
such right may be limited. A user fec
that is ealeolited not just w recover a
cost impasad on the municipality or it
residents, but to geucrare revenue, is by
definition a tax.” States gencerally foliow
the rule that a regudatory fee such as a
licensing fee which is disproportionate
tw the cost of issuing the license and the
rcgulation ol the business licensed is a
tax.

Where a municipality's powers over
public right-of:way are limited 1o police
powers, the muaicipality is csscntially
limited o charging [ces which can be
demnonstrated to directly cover the costs
of administering the right-ofway.”
There is no logical way that a fec bascd
upon a percentage of 4 company’s gross
revenuc can be reasunably connected to
the costs imposed by that company by its
presence in a public right-of-way, This is

soaec




especially wue when the definition of
gross revenue contained is so expansive
that it covers revenuc generated outside
of the municipality. Ip dealing with a
municipality, a company should ask for
proef that the fees pruposed by the
municipality arc in fact desigaed (o cover
the costs of administration, and the
municipality’s justification far the fec. In
evaluating any agreemcnt proposed by a
municipahity, a company musc look for
key wording; e.g. if the document refers
10 “a valuable property right” and not the
recoupment of any cost incurrcd by the
wunicipality, it is probably overreaching.
In uddition, other expenses, such as
bonds, indemnities, and other fees thae
may be designed to cover udditional
coxs. Clearly the requirement that a com-
pany provide in-kind serviccs to the
municipality docs not cover the rcason-
able cost of administering the rightof-
Way,

V. Fedcral Legislation

The ncw Federal legisiation provides a
unliorm pro compedtive natiouud policy. It
provides that no stuc or local governiment
can prohibit or have the ctfect of piohibit
ing the ability of any entty w provide
teleccornmurnications service.” Each munic-
ipality can continuc (o excrcise its legite
matc police powers over the public right-of-
way, but 1t mnust do so on a competiively
neuuul busis.®™ A municipality may charge
far and reasonable compensarion which
must be competidwely ncuwral and nondis
crimminatory, and which must be disclosed
by the municipalin.™ Such compensation
may be turther limited by state law (ic.
whether the municipalisy has the right to
levy a tax). Unforwnately, some municipal-
1ues have misinterpreted Section 253 (¢) of
the Telecommunications Act to give them
authority to rhuarge fees that they are not
permitted to charge under their state law.
ln additian, The Federal Icgislation pre-
~rupts inconsistent and incompatible exist
ing state laws and renders void those provi-
sions in existing agrecments that require
the payment of discriminatory fees.”
Companies must consider how they will
correct existing agrecments that are incon-
sistent with the Federal legislaton. n addi-
don, the new Federal law provides that the
federal courts shall be 1 forum for disputes
and gives the Federal Communicadons
Commussion precmptory rights.*

Municipalitics are likely to dispute Lhe
weaning of (he new Federal standards,
especially in regard o the meaning of the
term “compelitively neutral”.
““Competitively neutral”™ establishes a
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higher standadd than just "non-discrimi
natory treatment” or “cqual treatment.”
Presumably, if Congress had intended o
requive only “equal treatment”, the legis
lation would have used those words. or
wonld have used the rerm "neutral”, with-
out the modifier “competitively.” The
term is reflective of the underlying intent
of the new Federal standard ro foster the
entry of competitors, the development of
competiion and the deployment ot infra.
structure. A policy which is merely non-
discriminatory and provides for equal
treaunent, nay hot satsly this higher
standard. If on the surface @ iunicpaticy
treats all companics equally, but the result
is that it «» nos econamically (casible for a
competitor o cnter the marketplace,
then the municipality is probably in violu-
ton of the new Federal stundurd, as made
evideat by the following cxumples.

a. Exanple: I a municipality insa-
wires a “nondiscriminatory” fee ol wne
cco per oot for copper wire cables, und
three cents per foot for liber updc cable,
such a regitme would not be “competitive-
ly neutral” since it would favor the incum
et LECs (which have cubstantind
embedded copper wire intrastruciures).

b. Exumple: {[ a municipality decides
that acrial attachinents arc unsightly and
that all newcomers must insaall their fiber
underground, this could also be in viola-
uon of ths new Federal stundacd to the

extent 1t plucsd new enrranes st u
matcrial  disadvantage  vis-awis the
incumbents.

. Example: A very high onec-time
charge would also not he competitively
neutral sinee it would lso, oliviously,
tavor the incumbem LEC.

V1.Non-Discrimination

Municipalities charging fees should
do so on a nondiscriminatory basis.™ Al
local cxchange carricrs, including the
incumbent, should be subject o those
fees, which should recover only the actu-
al cost of providing access to public right-
ofway. One should check ino how the
incumbent local provider is treated. The
federal yovernment arvl some states have
passed legislation that requires that any
fees or assesstents shall be on 2 nondis
criminatory hasts, and shall not exceed
the tixed and variable costs o the Incal
unit of governracut in granting a permit
and mainwining the nght ol ways, ease-
ments or public placex used by the
provider.

V1I. Negotiation Gouls
A "permit” should be used instcad of a

“franchise™ 1o standurdize and make cffi-
cient the process by which telecomiuni
calions COMmMOn carriers gain access (o
the piblic right-ofway. A permit license
or ordinance of general applicauon
would accomplish this goal.  Such per-
mit, etc. should ensure the recovery of
costs incurred by the rnunicipality, miti-
gate the umpact of imdustry growth upon
the municipality’s infrastrucwure, and
cnsure that the policy af the muunicipality
has a compentively neutral impact upon
all telecommunications providers, A uni-
furin competitively neueral process is the
best way 1o promowe: the development of
the information superhighway.

V1II. The Agrcement

Sincc municipalities do not have juris-
dicton over the regulation of telecom.
munications services, the word “fran-
chise” should not be used o denote the
usc of the public rightof-way by elecom-
munications carriers. The state luw where
the municipality is locawed will determinc
whether o0 titde the document a “Use
Agrecment,” “Consent Agrcement,”
“Permit,” ar = License." If a municipality
has the right to levy a @ax, a limired gross
revenue definition in the agreement will
mitigate the fee. Jtis important o include
languuge that states that new laws con-
cerning the nghenfway can render void
cxisting provisions and that the campany
does not waive s rights 1o challenge the
validity of the provisions contained in the
dagrectment.

Conclusion

The main point 1o come away with is
that telecommunication companics are
not negotiating u municipat [ranchisc,
but u permit. licensc or ordinance of gen-
eral application, that governs how, when
and where tcleconumunication cumpa-
nies can enter the public Aghtofway, nat
whether they can enter, or how they ¢an
us¢ it. Only then can telecommunications
companics provide their scrvices on a
level playing field in a2 compelitive
marketplace. >

Meredieh  [larns is vice president and
assistant  general  counsel  uf  Telepore
Commurnitativas Group [nc. She can be
reached at (748) 355 2000.
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B. Federal Decisions

3

The following discussion summarizes recent decisions regarding section 253.

1. BellSouth Telecommunications, Inc. v. City of Coral Springs, Florida, No. 97-

7010 (S.D. Fl. Jan. 25, 1999)(any part of a city ordinance not dealing directly
with managing the rights-of-way is preempted by section 253). Florida law limits
municipal fees that could be assessed for rights-of-way occupancy to one
percent of gross receipts of recurring local service revenue for services provided
within city limits. It forbids cities from exercising regulatory control over
telecommunications companies regarding their operations, systems,
qualifications, services, service quality, service territory, and pricing. Relying on

AT&T Communications of the Southwest, Inc. v. City of Dallas, supra, the court

found the city could only regulate use of rights-of-way and could collect no more
than the statutory one percent fee on revenues from local recurring service
permitted by state law.

2. Cablevision of Boston, Inc. v. Public improvement Commission of the City of

Boston, No. 98-12531, 199 U.S.Dist. LEXIS 997 (D.Mass. Jan. 27, 1999). The
court provided its views on pleading and proof requirements for certain types of
claims. It held that to establish a section 1983 claim (1983 creates a claim for
damages for denying the plaintiff its federal rights), a party must assert a violation
of a federal right, not simply a violation of federal law. To establish an
enforceable federal right, one must show that (a) Congress intended the statutory
provision to benefit the plaintiff; (b) the right is not so vague and amorphous that

enforcement would strain judicial competence; and (c) the statute unambiguously




imposes a binding obligation on a governmental entity.

The court stated that it appearec; section 253(c) would not pass this test, since it
imposed “no mandatory obligation on any state or municipality.” Even if it did,
the court stated that if a defendant could demonstrate Congress had foreclosed a
section 1983 (violation of a federal right) remedy by adopting a “comprehensive
enforcement scheme that is incompatible with individual enforcement of §1983,”
then a section 1983 claim would fail. Section 253 was such a remedial scheme.
Nevertheless, the court found that one can still plead a Supremacy Clause claim
to challenge actions arising to a prohibition of service under section 253(a).

As to whether conduct covered by section 253(c) could form the basis for a
claim under Section 253(a), the court stated: The current complaint does not
allege that conduct by §253(c) violated §253(a), but if this were only an issue of
pleading, an amendment to the complaint could be permitted. It may be,
however, that Section 253(c) expresses an intent that 253(a) not operate to
preempt local regulation of municipalities’ rights-of-way under any circumstances.
This is a question that will require more analysis to decide, perhaps in the context
of a future motion to dismiss. Id. at 30 (emphasis added). The court then
reserved the question of whether one might plead section 253(c) type conduct as
a distinct section 253(a) violation and stated it would consider it only in the
context of a motion to dismiss.

The court also noted that it appeared that the term “competitive neutral” in
section 253(c) did not apply to “management” but to the “fair and reasonable

compensation” prong of section 253(c), while the "nondiscrimination” prong




applied only to “management.”

3. AT&T Communications of the Southwest, Inc. v. City of Dallas, 8 F.Supp.2d

582 (N.D.Tex.1998)(city does not have authority under either federal or state law
to impose franchise conditions or fees on telecommunications service providers

unrelated to rights-of-way use), summary judgment granted, No. 3:98-CV-0003-R

(May 17, 1999).

AT&T had a certificate of operating authority (COA) from the PUC to provide
local service in Dallas. It planned to introduce a new service known as AT&T
Digital Link (ADL). AT&T would primarily use Southwestern Bell facilities to
provide the service. With some customers, however, it needed to use five miles
of its own cable which was located in the rights-of-way. The facilities had
previously been used by AT&T to provide long distance.

AT&T sought Dallas’s permission to use these facilities for this new service
pursuant to its existing ordinance. AT&T offered to pay compensation for the use
of the rights-of-way as required by the ordinance and a fee of four percent of
gross revenues derived from ADL traffic carried over these facilities. Dallas
refused, however, insisting that AT&T obtain a franchise agreement covering all
of AT&T's telephone business in Dallas.

Dallas's franchise application contained extensive regulatory provisions.
Among other things, it required AT&T to provide detailed ownership and control
information, character qualifications, information relating to present and past
telecommunications systems holdings, and other financial information such as

financial projections through 2007. Much of the required information had been




reviewed by the PUC or exceeded what is required by the PUC to operate in
Texas. ‘

ATA&T filed suit alleging various state and federal violations, including a
violation of section 253(a). The city moved to dismiss based on a lack of subject
matter jurisdiction citing the failure to exhaust remedies before the FCC. The city
also relied on the doctrine of primary jurisdiction. The court rejected both
arguments. It stated that exhaustion was required only when the original claim
could have been brought solely before an administrative agency; there was no
indication that Congress had intended to grant the FCC exclusive jurisdiction
over these types of claims. The court rejected the primary jurisdiction argument
finding that the considerations, which favored FCC input on matters within its
special competence or expertise, were lacking. The court stated that (1) it was
just as well equipped as the FCC to conduct a statutory analysis of the FTA, (2)
no special policy determinations or input from the FCC were needed, (3) the FCC
had already set out its policy positions on a number of issues raised in the case,
and (4) referral to the FCC would lead to lengthy delay which would be adverse
to AT&T's significant interest in obtaining a swift adjudication. This interest also
outweighed any benefits that might be derived from soliciting the FCC'’s views on
the issues before the court.

The court granted a preliminary injunction. It found several aspects of the
ordinance to be contrary to the FTA and PURA. The court stated that federal

law limited Dallas’s regulatory authority to two narrow areas: management of

rights-of-way and the right to fees for use. Absent a specific delegation by the




state (of which there was none here except as to rights-of-way management),
cities did not have the more gem'aral authority to regulate to protect public safety
or welfare. The court stated that Congress' intent in passing section 253 was to
remove all barriers to entry in the provision of telecommunications service by
preempting any state or local requirement that “directly or indirectly” prohibited
market entry. It also found that the FCC'’s interpretations of the limitations
imposed by section 253 were consistent with the limitations imposed by PURA.
The court found that FTA and PURA permitted Texas cities to require
franchises from COA holders who "used" rights-of-way. Municipal discretion in
this area, however, was limited. A franchise grant can only be conditioned on a
provider's agreement to comply with a city's reasonable regulations regarding
"use" of rights-of-way and payment of fees for such "use". Dallas did not have
power to require a comprehensive application or to consider such factors as the
company’s technical and organizational qualifications to offer new services.
These are matters that are both reserved to the PUC and preempted by PURA.
Neither the FTA nor PURA provides Dallas the authority to place conditions
on a telecommunications service provider’s franchise other than those related to
use of rights-of-way. Many of Dallas’s requirements, such as having to submit a
wide range of financial information, maintenance of detailed records subject to
the city’s approval, a requirement to provide “ubiquitous service,” and the
dedication of duct and fiber to the City’s exclusive use were unrelated to use of
the city’s rights-of-way and, therefore, beyond the scope of the city's authority.

Finally, the court found that the city did not have the power to impose fees




except as compensation for "use" of the rights-of-way. Dallas was seeking four
percent of gross revenues from éll of AT&T’s activities within the city, regardless
of whether fees were related to use of rights-of-way. The court noted, among
other things, that the revenue base included 25 categories of revenue. The
revenue base even included long distance, which was exempted from the scope
of local franchise authority by Texas law. The court also noted that requiring
AT&T to pay fees on revenues from the resale of Southwestern Bell services
would be tantamount to double billing, stating that AT&T already paid
Southwestern Bell on account of its pro-rata share of franchise fees that
Southwestern Bell, in turn, paid to Dallas for rights-of-way use. The court
concluded its discussion by holding that any fee that was not based on use of the
rights-of-way, constituted an economic barrier to entry under section 253(a).

The city tried to justify its actions as an attempt to comply with the
“‘competitively neutral and nondiscriminatory” requirements of section 253(c)
stating that what was being offered to AT&T was no different that what was
offered to every other provider. The court stated that because some might have
agreed to a preempted ordinance, others should not have to. Competitive
neutrality did not require that cities treat all providers identically or that the city is
required to ignore significant distinctions among them. Exact parity is not
required. With regard to compensation, the court did state that different burdens
on the rights-of-way might warrant different fees.

On May 1, 1999, the court granted summary judgment in favor of AT&T.

Noting that this case involved express preemption by section 253, the court




found that the city could not impose its form franchise agreement on AT&T. It
reiterated its prior holding that th;e form franchise is unlawful, because it sought to
impose on AT&T conditions unrelated to use of the rights-of-way, e.g., disclosure
of detailed financial and operational information, dedication of fiber and conduit
for city’s free and exclusive use, detailed audits, payment of four percent of all
revenues from whatever source, etc. Since these conditions are unrelated to
management of the rights-of-way and fair and reasonable compensation for use
of rights-of-way and, they are not covered by section 253(c). The court rejected
the city's argument that an ordinance would be preempted under section 253
only if state and local requirements fall outside of section 253(c) and have the
prohibitory effect under section 253(a). The court also rejected the city's
alternative argument that even if the franchise requirement is not within section
253(c), summary judgment must be denied, because AT&T had presented no
evidence of a prohibitory effect. The city had argued that evidence of the
ordinance being burdensome or costly did not mean it was prohibitive within the
meaning of section 253(a). The court also rejected this argument noting that
there was adequate evidence of prohibitive effect, because AT&T would be
subject to prosecution if it decided not to comply with the ordinance. This was
enough of a prohibitory effect.

The court also found the city’s requirements were preempted by state law.
The city's regulatory power was limited under state law to management and

compensation for use. Except for these limited powers, which had been

exceeded by Dallas in this case, exclusive jurisdiction to regulate fell to the PUC.




4. AT&T Communications of the Southwest, Inc. v. City of Dallas, No. CA 3-98-

CV-003-R, 1998 WL 386168 (N.‘D. Tex. July 7, 1998)(non-facilities based
provider not subject to Dallas’s franchising authority). The court granted a
preliminary injunction in favor of another plaintiff in the case, Teligent, who was a
fixed wireless provider with facilities located on private property. To the extent
Teligent needed conduit, Teligent could simply lease it from another carrier like
Southwestern Bell or GTE. (“Use” to the court meant physical occupation of the
rights-of-way which did not include the wireless services and the lease of
facilities from an ILEC.)

On May 1, 1999, the court granted Teligent's motion for summary judgment
holding that since Teligent did not use the rights-of-way, it could not be subjected
to the franchise requirement. Also, since Teligent did not “use” the rights-of-way,
the “safe harbor” provided by section 253(c) did not apply and was irrelevant.
The court also stated that Teligent had provided sufficient evidence of a section
253(a) prohibitive effect, i.e., it could not offer 911 service unless it agreed toa
franchise. Without 911, it could not enter the market under its COA. Thus, there
was a prohibition under section 253(a).

5. City of Abilene v. FCC, 164 F.3d 49 (D.C. Cir. 1999)(state may prohibit

municipalities from providing telecommunications service). Texas law prohibited
municipalities from providing telecommunications. Abilene wanted to provide
telecommunications service, believing that the local provider was unable to
provide the kind of services its residents needed, e.g., “two-way audio, video,

and data transmission capabilities.” The city filed a section 253(d) petition. It was




denied by the FCC. The city appealed to the D.C. Circuit arguing that cities were
protected entities under section éSB(a) and that state law barring their provision
of telecommunications service was invalid.

The court upheld the FCC's decision finding that the statutory scheme set
forth in section 253 did not justify federal interference with a state's regulation of
its own political subdivisions. The court held that section 253(a) could only be
construed to affect areas of state sovereignty where Congress clearly had
indicated its intent to do so. “To claim... section 253(a) bars Texas from limiting
the entry of its municipalities into the telecommunications business is to claim
that Congress altered the state’s governmental structure...[and] courts should
not simply infer this sort of congressional intrusion.”

6. City of Chattanooga v. BellSouth, 1997 US Dist. LEXIS 17458 (E.D.Tenn. Oct.

24, 1997)(five percent gross receipts fee constitutes an unlawful state tax),
remanded, 1 F.Supp.2d 809 (1998)(federal court has no jurisdiction under the
Tax Injunction Act to hear unlawful state tax claim). Chattanooga’s ordinance
required providers who wanted to install facilities on poles and in conduit to pay
5% of gross revenues from services provided within the city. The city originally
sued in state court. The defendants removed the case to federal court. The
district court found the fee to be an unauthorized tax under state law and rejected
the city's argument that it had the police power to impose the fee. The city
moved to alter or amend judgment pursuant to Fed. R. Civ. P. 59(e) claiming the
Tax Injunction Act, 28 U.S.C. §1341 deprived the court of subject matter

jurisdiction. The court agreed, remanding to state court but reiterated its prior




holding that the fee was an unlawful state tax. A state court later held the fees to
constitute unlawful taxation under state law.

7. AT&T Communications of the Southwest, Inc. v. City of Austin, 975 F. Supp.

928 (W.D.Tex 1997)(city interest in regulating telecommunications service
provider limited to management and compensation for use, an interest not
implicated by non-facilities based providers).

AT&T sought to enter the Austin market by reselling Southwestern Bell (SWB)
services as well as by rebundling UNE capabilities. AT&T, according to the
court, did not intend to “install, operate, maintain, or repair any
telecommunications in the public rights-of-way.” The city passed an ordinance
requiring providers like AT&T to obtain consent to provide service within the city.
Consent was conditioned on payment of franchise fees for use and occupancy of
the public rights-of-way and other requirements such as the disclosure of detailed
financial and organizational information, SEC filings, and the like. This
information duplicated or exceeded that required and considered by the PUC
when it had granted AT&T's COA application. Operating without approval
subjected providers to criminal sanctions.

AT&T brought section 1983 (violation of a federal right), Supremacy Clause,
equal protection and due process, and PURA 95 claims. The city moved to
dismiss the section 253(c) claim. Examining the same legislative history and

statutory language discussed in GST Tucson Lightwave, Inc. v. City of Tucson,

the court found an implied section 253(c) claim and denied the city's motion to

dismiss. TCG Detroit v. City of Dearborn, 977 F. Supp. 836 (E.D.Mich.1997).




Austin initially raised exhaustion/exclusive jurisdiction and primary jurisdiction
arguments, both of which the con'm rejected. As to the exclusive jurisdiction
argument, the court stated that nothing in section 253(d) suggested the FCC was
to have exclusive jurisdiction over preemption claims. Referral to the FCC under
the primary jurisdiction doctrine was also inappropriate because (a) the issue
here involved straightforward statutory construction which ultimately rests with
the judiciary; (b) referral to the FCC would result in a lengthy delay; and (c)
section 253(d) preemption was "arguably" only a mechanism by which the FCC
on its own accord could raise preemption issues. The court held that
preemption claims were clearly within the jurisdiction and competence of the
judiciary.

In granting preliminary injunctive relief, the Court found that the threat alone of
criminal sanctions and fines for failure to obtain consent would amount to a
prohibition within the meaning of section 253(a). Examining section 253(b), the
court found nothing in Texas law, including PURA 95, provided the city with the
authority to impose the kind of regulations it sought to impose over a non-
facilities-based provider like AT&T.

Final judgment was granted in favor of AT&T. Id., No. 97-CA-532 (W.D.Tex.
filed Jun. 4, 1998). In post-trial briefs, the city raised the Tax Injunction Act as a
jurisdictional bar. The court stated that if these fees were in fact taxes, they
would appear to violate Texas law which bars municipalities from imposing

occupation and privilege taxes on telecommunications providers. The court

found no jurisdictional bar citing Pendleton v. Heard, 824 F.2d 448, 451-52 (5th




Cir.1987)(courts must look to the primary purpose of the lawsuit when
determining whether the case fails within the scope of the Tax Injunction Act).
The court found the issues in the case had nothing to do with the
appropriateness of the fees required by the ordinance. The court stated the
Austin case involved a challenge to an attempt by the City of Austin “to impose
onerous regulatory requirements on non-facilities based providers and to force
such entities to obtain municipal consent before providing local telephone
service--under the threat of criminal sanctions and fines for non-compliance--
when the City has no authority to do so under federal and state law.”

8. TCG Detroit v. City of Dearborn, 16 F. Supp. 2d 785 (E.D. Mich. 1998)(city

may charge rent for use of rights-of-way but may not require franchise of ILEC

with statewide franchise), appeal docketed, No. 98-2034 (6th Cir. Sept. 9, 1998).

TCG was licensed by the Michigan PSC to provide local service. It entered
into an agreement with Detroit Edison to install fiber in ducts with lease back to
TCG. When the city was informed of this activity, TCG had already installed
some seven of twenty-seven miles of cable. The city objected, stating TCG had
to obtain a franchise before entering the public rights-of-way to install cable. A
lengthy dispute and negotiation followed. A draft franchise agreement provided
that TCG would pay a 4% franchise fee of TCG's gross receipts, a $50,000 one
time payment in lieu of providing fiber strands, and up to $2500 of the
management costs incurred by Dearborn in connection with granting the
franchise. Michigan then passed its own telecommunications act. The law limited

municipal recovery to “fixed and variable costs” incurred in granting permits and




maintaining rights-of-way. Michigan law also required that fees be charged on a
nondiscriminatory basis. The Feaeral Telecommunications Act of 1996 was also
passed. The city refused to modify its franchise and fee requirements. TCG
then sued claiming Dearborn had violated a number of state and federal laws,
including the Michigan Telecommunications Act and sections 253(a) and (c) of
the Federal Act. In particular, TCG Detroit alleged that Dearborn’s Ordinance is
unlawfully prohibitory under §253(a) of the FTA, and contains requirements far in
excess of the City's limited authority under §253(c); that the Ordinance is not
competitively neutral and nondiscriminatory as applied to TCG Detroit, and is not
being applied against Ameritech, the dominant local telecommunications
provider; and that the Ordinance impermissibly seeks to exact compensation far
in excess of the City's costs. Dearborn, in turn, filed a third party complaint
against Ameritech, in part, because TCG had challenged the disparate treatment
of Ameritech. The court, on its own motion, dismissed TCG's state claims stating
they should be resolved in state court.

The city moved to dismiss the section 253(c) claim. Examining the same

legislative history and statutory language discussed in GST Tucson Lightwave,

Inc. v. City of Tucson, the court found an implied section 253(c) claim and denied

the city's motion to dismiss. TCG Detroit v. City of Dearborn, 977 F. Supp. 836

(E.D.Mich.1997).
The parties subsequently filed cross-motions for summary judgment.
Regarding section 253(a), TCG claimed that the ordinance constituted a

prohibition to entry. TCG also argued that the compensation violated section




253(c), because it was not “fair and reasonable” and it was not competitively
neutral or nondiscriminatory. TC‘G argued that, as a matter of federal law, to be
fair and reasonable, fees should be cost-based. To be competitively neutral and
nondiscriminatory, TCG argued that ILECs and CLECs should be subject to the
same agreements and fees.

The court granted summary judgment in favor of the city. The court believed

that “fair and reasonable” under section 253(c) depended on the facts and

circumstances. Citing City of St. Louis v. Western Union Tel. Co., 148 U.S. 92
(1893), the court held that cities had a right to seek compensation in the form of
rent from users of their rights-of-way (the Michigan Telecommunications Act
notwithstanding). With regard to TCG's competitive non-neutrality and
discrimination arguments, the court stated that the claims had no merit because
Dearborn had been attempting to impose a similar ordinance on Ameritech. TCG
argued, however, there was also discrimination because the terms of the
agreements were not identical. To this, the court replied that terms need not be
identical. In fashioning the terms of rights-of-way occupancy, cities may consider
size of the provider, the contemplated use of the rights-of-way, space available,
and the like. Comparable, not identical, agreements are required. And, fees and
rates need not be the same. The court rejected TCG's section 253(a) claim
stating that since the regulation was “neither discriminatory nor unreasonable,”
there was no section 253(a) entry prohibition. The court also rejected Dearborn's
third party claim against Ameritech. Implicitly finding no meritorious section

253(c) claim arising out of the disparate treatment of ILEC and CLEC, the court




held that Dearborn could not subject Ameritech to regulation or fees because of
its existing statewide franchise. ‘AII rulings are on appeal to the 6th Circuit. Since
the ruling contained many errors of law and fact, TCG is confident it will in the
Circuit Court of Appeals.

TCG’s arguments before the trial and appellate courts are substantially the

same. First, the City of St. Louis decision concerned whether a city has the
power to assess any charge or is prevented from doing so by federal law. It does
not address the question of whether a fee is excessive or unreasonable. TCG's
argument that “fair and reasonable compensation” under section 253(c) requires
cost-based fees as a matter of federal law is based on three considerations.(such
arguments were made prior to the finding that “fair and reasonable” means the

cost of administering the rights-of-way as held in Bell Atlantic-Maryland, Inc. v.

Prince.George’s County, Maryland). First, the principal meaning of

“‘compensation” is to maker one whole for costs or expenses incurred. Second,
section 253(c) only permits cities to recover compensation “for use” of rights-of-
way. These words would be meaningless without a linkage between the amount
of compensation and the burden generated by such use. Third, decisions prior to

passage of the FTA, such as Northwest Airlines, Inc. v. County of Kent, 510 U.S.

355 (1994), have already established that charges for use of public facilities must
be cost-based to satisfy distinct and affirmative “reasonableness” requirements
imposed by federal law. These reasonableness requirements are similar to
those in section 253(c). (In Northwest, the court found that the federal

“reasonable” limitation on head taxes which cities could assess on airline




passengers under the Anti-Head Tax Act meant that fees must (1) be based on a
fair approximation of costs, (2) n'ot be excessive in relation to the benefits
conferred, and (3) not discriminate against interstate commerce.) As to section
253(c)’'s competitive neutrality and discrimination requirements, TCG argues that
treating ILECs and CLECs differently violates the letter and spirit of section
253(c). Such treatment is discriminatory, because dominant incumbents are
exempted. It is not competitively neutral because the cost of providing service
for TCG and other new entrants will be “artificially higher, without regard to their
comparative efficiency, thus putting TCG at a competitive disadvantage. Finally,
as to section 253(a), TCG argues that since the ordinance provides criminal
penalties for noncompliance, there is a prohibition on entry.

The state claims were eventually decided in favor of TCG on March 8, 1999

where the state court held Dearborn had indeed violated Michigan state law.

TCG Detroit v. City of Dearborn, No. 98-803837 (Wayne Co.Cir.Ct. filed Mar. 8,

1999) discussed below.

9. BellSouth Telecommunications v City of Seneca, No. 8:98-3451-13 (D.S.C.

filed April 28, 1999) (Tax Injunction Act does not divest court of jurisdiction
where state fails to provide "plain, speedy, and efficient remedy.") The court
denied the City's motion to dismiss for lack of subject matter jurisdiction. The
court held the Tax Injunction Act only applies if a "plain, speedy, and efficient
remedy" is available in state court. To provide a sufficient remedy, the state must
provide taxpayers with a hearing where taxpayers may obtain a judicial

determination on constitutional claims. The opportunity to contest must be a




meaningful one. South Carolina has no such procedure.

South Carolina here did have' a refund procedure which replaced its earlier
pay-under-protest procedure for certain taxes. [t did not apply to municipal taxes.
The statute also provided there was to be no other remedy to contest taxes.
Judicial action was even barred. The state argued, however, that the statute's
inapplicability to municipal taxes meant that declaratory relief must implicitly be
available in a state court. The court stated that, at best, the state’s argument
meant there was an uncertainty as to the availability of a remedy. Since there
was no “plain, speedy, and efficient remedy" within the meaning of the Tax
Injunction Act, the court would have subject matter jurisdiction.

10. Bell Atlantic-Maryland, Inc. v. Prince George's County, Maryland, No. CCB-

98-4187, 1999 U.S. Dist. LEXIS (D. Md May 24, 1999) (In 1998, Prince George's
County adopted a telecommunications ordinance that imposed onerous
franchising and regulatory requirements on telecommunications services
providers in the County. The Ordinance contained the following provisions: i) all
providers, including resellers, must obtain a County franchise; ii) All providers,
including resellers, must pay a franchise fee of 3% of gross revenues (including
revenues of affiliates) to the County; iii) franchise applications must provide
detailed information regarding engineering, ownership, a description of the
services, financial information, and any additional information that the County
requests; iv) the County may consider the “managerial, technical, financial and
legal qualifications,” the nature of the proposed facilities and services, the

applicant's record of right-of-way use in other communities, whether the




application will serve the public interest, and such other factors as the County
deems appropriate; v) franchise'es must provide services, facilities, and
equipment to the County free of charge; and vi) the County must approve
transfers, including changes of control based on sale of stock. Based on a
complaint filed by Bell Atlantic, the district court held that the County’'s Ordinance
and requirements constituted a “barrier to entry” in violation of Section 253 of the
Communications Act. Notably, the court is the first to explicitly hold that a
franchise fee based on a percentage of gross revenues constitutes an unlawful
economic barrier to entry. The court reasoned that because the County's 3%
franchise fee was not directly related to the companies’ use of the public rights-
of-way, and was not set at a level designed to compensate the County for its

actual costs of administration, it was a barrier to entry in violation of Section 253.

In so holding, the court rejected the TCG Detroit v. City of Dearborn federal court

decision (on appeal) that had upheld a 4% franchise fee. The Maryland court
found that the Dearborn decision failed to consider the pro-competitive, de-
regulatory policies underlying the Telecommunications Act of 1996 generally, and
Section 253 in particular. By holding that a violation of Section 253(c) is also a
violation of 253(a), the question of whether there is federal jurisdiction over
253(c) claims is now solved by pleading that both 253(a) (where jurisdiction is not
questioned) and 253(c) have been violated.

The court preempted the ordinance in its entirely and enjoined the County
from enforcing any aspeét of the ordinance. The court also adopted a narrow

definition of the scope of permissible municipal right-of-way “management,” and




thus follows the trend set by other decisions, including AT&T Communications of

the Southwest, Inc. v. City of Dallas, BellSouth Telecommunications v. City of

Coral Springs, AT&T Communications of the Southwest, Inc. v. City of Austin,

and the FCC in Classic Telephone and TC] Cablevision of Qakland County.

Looking to the FCC's Classic decision, the court found that permissible
“management” activities include: “regulat[ing] the time or location of excavation to
preserve effective traffic flow, prevent hazardous road conditions, or minimize
notice impacts; requiring underground versus overhead construction; requiring a
company to pay fees to recover an appropriate share of increased street paving
costs; enforcing local zoning regulations; and requiring indemnification of the City
against claims arising from the company’s excavation. The court further held that
resellers cannot be subject to any regulation by local authorities under the guise
of “right-of-way management.” [U]nless a telecommunications
company...physically impa_cts the public rights-of-way by installing, modifying, or
removing telecommunications lines and facilities, it is not ‘using’ the rights-of-
way...and the County may not charge it a franchise fee.” This approach should
prevent local franchising authorities from attempting to “franchise” the provision

of telecommunications over a cable system's existing dark fiber.

C. State Court Decisions

1.City of Hawarden v. US West Communications, Inc., 1999 lowa Sup. LEXIS 73

(lowa Mar. 24, 1999)(ordinance requiring three percent gross revenue “user fee”
from nonmunicipal utility is unlawful tax to the extent it exceeds regulatory costs,

contrary to state laws granting CPCN and statutory easements, and contrary to




FTA).

Hawarden assessed a perce?mtage of revenue fee for use of public property,
including utility rights-of-way. However, city utilities were exempt. US West
sued. US West argued that while cities could regulate utility use of rights-of-way
and even charge fees to cover administrative costs, to the extent these fees
exceeded administrative costs, they were unlawful taxes. US West also claimed
the ordinance conflicted with state laws which provided US West a CPCN to
operate throughout the state and easements to install facilities on public rights-of-
way. US West also claimed the different treatment of city utilities violated section
253(c). The lowa Supreme Court agreed with US West stating: To the
extent...[the ordinance] purports to require a revenue-based “user fee” as a
prerequisite to providing telephone service in Hawarden, it conflicts with lowa
Code sections 476.29(6), 477.1 and.3, as well as the Telecommunications Act of
1996. Section 476.29(6) states that the “only” authority required for a utility to
provide local telephone service is a certificate of public convenience and
necessity, with tariffs approved by the lowa utility Board. Section 477.1 grants the
utility an easement to install its equipment along public roads, while subsection
(3) directs payment to such easements when installation occurs on private
property. Whereas ordinance 549 purports to exempt city utilities from paying
the user fee imposed on private entities, the federal act requires that any fees
exacted from telecommunications providers be “competitively neutral and non-
discriminatory.

2. lowa Telephone Association v. City of Hawarden, 589 N.W.2d 245 (lowa 1999)




(47 U.S.C. § 541(b) prevents states from prohibiting a city, which is a cable
operator, from providing telecom‘munications). Hawarden passed a measure
authorizing the city to form a utility to provide a cable system. The lowa
Telephone Association, an association of wireline providers, sought declaratory

relief claiming that lowa law did not allow cities to operate “telephone systems.”

The Supreme Court disagreed. It acknowledged that the City of Abilene decision

meant that lowa could pass a law prohibiting cities from offering
telecommunications services. In this case, however, Hawarden had been
authorized by the state to operate a cable system. Because Hawarden qualified
as a cable operator under federal law. It was protected by 47 U.S.C.
§541(b)(3)(B) which provides that franchising authorities may not impose
requirements that have the purpose and effect of “prohibiting...the provision of
telecommunications services by a ‘cable operator.”

3. TCG Detroit v. City of Dearborn, No. 98-803837 (Wayne Co.Cir.Ct. filed Mar 8,

1999). The federal court remanded state claims as more appropriate for
resolution in state court. Under the Michigan Telecommunications Act, local
municipalities were required to grant access permits to use rights-of-way to
telecommunications service providers. Sections 251-253 of the Michigan law
only allowed cities to review and restrict access to protect the health, safety, and
welfare of the public. The law provided mandatory processing times, provided
that access and use should not be unreasonably denied; provided for bonding
not to exceed reasonable restoration costs; provided that permits should be

issued on a nondiscriminatory basis; and provided that fees should not exceed




the “fixed and variable costs” to cities incurred in granting permits and

maintaining rights-of-way.

TCG raised several claims, including violations of sections 251-253 of the
Michigan Act. Dearborn moved for summary judgment claiming, among other
things, that the new Act unlawfully infringed upon its constitutional consent and
franchise powers. The court held the law to be constitutional.

There was also a state Equal Protection claim raised by TCG. The court
found it to be res judicata, because it was essentially the same as the federal
Equal Protection claim decided by the federal court. The court further noted,
however, that the equal protection claim was under appeal in the federal
decision. Wayne County Circuit Judge Battani issued an Opinion and entered an
Order on June 11, 1999 regarding Dearborn=s Motion for Partial Reconsideration
of the Court=s March 8, 1999 Opinion and Order upholding the constitutionality
of the Michigan Telecommunications Act (AMTA@) and TCG Detroit=s Motion for
Summary Disposition. The Court denied Dearborn=s Motion for Partial
Consideration noting that Dearborn=s arguments raised the same subject matter
that the Court had previously ruled on. Thus, the Court again rejected
Dearborn=s constitutional challenge premised on Article 7, Section 29 of the
Michigan Constitution. The vast majority of the Court=s 37 page Opinion dealt
with TCG Detroit=s Motion for Summary Disposition. The Court determined that
the compensation provisions of the draft franchise agreement were illegal
including ' 2.1 requiring a 4% franchise fee; '2.2 requiring certifications of

franchise fee calculations; ' 2.4 requiring franchise payment audits; '2.5




requiring Amost favored nations@ treatment; ' 3.1a requiring free emergency
communications interconnection'; '5.2 requiring a $50,000 one-time fee; '5.3
requiring services to the City at TCG Detroit=s lowest rate; '5.4 requiring free
facilities to the City; '5.5 requiring free emergency use of TCG Detroit facilities;
and '8.2 requiring the filing of TCG Detroit financial statements. These sections
of the draft agreement were determined to be in violation of the afixed and
variable costs@ limitation of '253 of the MTA. In addition, the Court concluded
that certain of the compensation provisions above and ' ' 9.1, 9.2, and 9.6
(erroneously cited as '9.7 in the Opinion and Order) of the draft agreement,
which sections attempted to impose certain transfer restrictions on TCG Detroit,
involved matters exclusively delegated to the MPSC and/or were unrelated to the
City=s right to manage its rights-of-way. Although striking down the specific
compensation sections of the draft agreement, the Court upheld the vague
compensation directives of ' ' 1.9 (compensation shall be Aas public interest may
require@) and 1.10 (franchise fee shall be negotiated Abased upon the value of
services for similar agreements and other pertinent factors@) of the ordinance.

In upholding those provisions, the Court determined that the ordinance was a
legislative act which must be construed, if possible, to preserve its validity.
Therefore, the Court concluded that these vague provisions must refer to or
inherently incorporate the afixed and variable costs@ limitation. Other TCG
Detroit arguments regarding the illegality of various sections of the ordinance and
draft agreement were rejected by the Court. Specifically, the Court determined

that TCG Detroit=s discrimination argument would be rejected because of an




alleged failure to show that TCG Detroit is similarly situated to Ameritech; the
ordinance may require a Afranch!ise,@ as opposed to an MTA Apermit,@ since
those terms are functionally equivalent; and the ordinance does not impose a tax
since, as construed by the Court, compensation is limited to Dearborn=s Afixed
and variable costs.@Dearborn is required to file and serve its Afixed and variable
costs@ analysis by July 30, 1999. The Court=s Opinion should prevent Dearborn
from attempting to pursue any exotic interpretations of the MTA=s Afixed and
variable costs@ limitation. For example, the Court specifically rejected
Dearborn=s arguments that compensation, if reasonable, prevents a court from
looking behind the methodology used to establish the compensation;
compensation may be established based upon the Afair market rental value@ of a
municipality=s rights-of-way; and a percent of a telecommunications provider=s
revenues may be used as a Aproxy@ for a municipality=s Afixed and variable
costs.@ It is anticipated, however, that Dearborn will attempt to allocate an
unreasonable amount of its total expenditures in determining its Afixed and
variable costs@ attributable to use of its rights-of-way by telecommunications
providers.

4 City of Chattanooga v. BellSouth, No. 96-CV-1155 (Hamilton Co. Cir. Ct., filed

Jan. 4, 1999 )(fees deposited in general revenue fund, assessed without regard
to actual cost and not reasonably to regulatory costs, are unlawful taxes.) The
court stated that a city may act in proprietary and governmental capacities. In a
proprietary capacity, a city may charge rent. Where a city acts inits

governmental capacity, it can regulate, but only in furtherance of its police power.




Under Tennessee law, police power regulation may even intrude upon a
statewide franchise. When actir‘19 in its governmental capacity, the city may
charge fees but only to defray regulatory costs; these fees must bear a
reasonable relationship to the activity being regulated and must not be
disproportionate to expenses incurred. The court believed the fees in this case, if
considered rent, would conflict with the BellSouth'’s statewide franchise. They
also qualified as regulatory fees, and since such fees were in excess of the costs

of regulation, they constituted an unlawful tax.

5.U.S. West Communications, Inc. v. City and County of Denver, No.98CV-691

(Denver City and Co.Ct. Mar 5, 1999). The court found that Denver's ordinance
imposing franchise fees on US West conflicted with state constitutional
provisions prohibiting cities from exercising police powers in a manner that
infringed upon the provider’s right to provide “pre-existing” service, as opposed to
providing new facilities or service. The ordinance also conflicted with US West's
statewide franchise and C.R.S. 28-55-102(b) which provides that no further local
authorization or franchise is required for telecommunications providers to
conduct business in a municipality.

6. AT&T Communications of the Northwest and AT&T Wireless v. City of Eugene

[site] AT&T Communications of the Northwest, AT&T Wireless, TCI, US West
and Sprint PCS challenged the City of Eugene, Oregon'’s ordinance which
imposed a registration requirement, two percent fee on all persons engaged in
"telecom activity” (including cable companies engaged in the provision of cable

service), a license requirement and an additional seven percent fee on a such




persons using the public rights-of-way (including resellers). AT&T moved for
summary judgment, arguing thaf the ordinance violated section 253 of the
Federal Act and sought a declaratory ruling that the ordinance was invalid and an
injunction against the City's further enforcement of the measure. Ruling from the
bench, the judge granted AT&T’s motion.

7. AT&T v. City of Denver [site]

AT&T challenged an ordinance adopted by the city that would, among other
things, require telecom providers that use the rights-of-way to compensate the
City based on a percent of revenue. AT&T challenged the ordinance in state
court and was granted judgment on the pleadings in March 1999 based on the
following counts: the ordinance violated state rights-of-way law, and it amounted
to an improper franchise, in violation of state statute and case law. The Judge
scheduled a trial on damages.

8. TSC v. City and County of San Francisco

TCI's subsidiary, TSC, which holds the cable franchise in the city and county
of San Francisco, brought suit in May 1999 against the city and county seeking to
enjoin or be exempted from the CCSF's recently adopted Excavation Code and
the Regulation (street cut ordinance). The Ordinance imposes a number of
significant preconditions and/or limitations on TSC's ability to construct its cable
system in the rights-of-way including, without limitation, the following: (a) CCSF
requires TSC to pave large areas of streets unaffected by the excavation; (b)
CCSF prohibits TSC from excavating certain streets for a period of five years;

and (c) CCSF imposes unreasonable burdens and unnecessary trench backfilling




and repaving requirements; and (d) CCSF imposes joint excavation requirements
which substantially interfere withYTSC’s ability to install, repair and maintain its
cable television systems. TSC contends that CCSF’s enactment of the
Excavation Code and the Regulation, including the excavation fee and
excavation-related preconditions and/or limitations, constitutes a breach of the
Franchise with TCI; a breach of the implied covenant of good faith and fair
dealing contained in the Franchise; an improper unilateral modification of the
Franchise; an unconstitutional impairment of contract; a violation of 47 U.S.C. §
542; a violation of the Contracts Clauses of the United States and California
constitutions, respectively; and violations of the Takings and Due Process
Clauses of the United States and California Constitutions, respectively. In
addition, CCSF's imposition, without the approval of two-thirds of its voters, is
effectively is an unauthorized tax on its franchisees, and violates Article 13 of the
California Constitution.

9. Alachua County v. State of Florida, ([cite]May 13, 1999) The Alachua County

Electrié Utility Privilege Fee Ordinance imposed a monthly fee on electric utilities
for the “privilege” of using county rights-of-way to deliver electricity to consumers
in Alachua County. The court held that the Privilege Fee is not related to Alachua
County's costs regulating the use by electric utilities of the county rights-of-way
and is not related to the cost of maintaining the portion of county rights-of-way
occupied by electric utilities. “This court has held that cities have the power “to
impose a charge for the use and occupation of the streets by [a utility company]

embraced in the power given to the city to regulate its streets.” The court stated




that local governments have the authority to require that utilities be licensed

pursuant to their police power, and that governments may require a reasonable

fee to cover the cost of regulation. The court cited City of Chattanooga V.

BellSouth Telecommunications, Inc. 1 F. Supp. 2d 809 (E.1) Tenn. 1998), for the

proposition that a franchise or “rental” fee as general revenue was an indication
of the fee being a tax rather than rent. The court held that it was undisputed that
revenue was to be deposited in the general revenue fund and used, among other
ways, to provide tax relief to taxpayers, a uniquely governmental use of funds,

making it an unlawful tax.




C. State Court Decisions

1.City of Hawarden v. US West Communications, Inc., 1999 lowa Sup. LEXIS 73

(lowa Mar. 24, 1999)(ordinance requiring three percent gross revenue “user fee”
from nonmunicipal utility is unlawful tax to the extent it exceeds regulatory costs,
contrary to state laws granting CPCN and statutory easements, and contrary to
FTA).

Hawarden assessed a percentage of revenue fee for use of public property,
including utility rights-of-way. However, city utilities were exempt. US West
sued. US West argued that while cities could regulate utility use of rights-of-way
and even charge fees to cover administrative costs, to the extent these fees
exceeded administrative costs, they were unlawful taxes. US West also claimed
the ordinance conflicted with state laws which provided US West a CPCN to
operate throughout the state and easements to install facilities on public rights-of-
way. US West also claimed the different treatment of city utilities violated section
253(c). The lowa Supreme Court agreed with US West stating: To the
extent...[the ordinance] purports to require a revenue-based “user fee” as a
prerequisite to providing telephone service in Hawarden, it conflicts with lowa
Code sections 476.29(6), 477.1 and.3, as well as the Telecommunications Act of
1996. Section 476.29(6) states that the “only” authority required for a utility to
provide local telephone service is a certificate of public convenience and
necessity, with tariffs approved by the lowa utility Board. Section 477.1 grants the
utility an easement to install its equipment along public roads, while subsection

(3) directs payment to such easements when installation occurs on private




property. Whereas ordinance 549 purports to exempt city utilities from paying

the user fee imposed on private ;entities, the federal act requires that any fees

exacted from telecommunications providers be “competitively neutral and non-
discriminatory.

2. lowa Telephone Association v. City of Hawarden, 583 N.W.2d 245 (lowa 1999)

(47 U.S.C. § 541(b) prevents states from prohibiting a city, which is a cable
operator, from providing telecommunications). Hawarden passed a measure
authorizing the city to form a utility to provide a cable system. The lowa
Telephone Association, an association of wireline providers, sought declaratory
relief claiming that lowa law did not allow cities to operate “telephone systems.”

The Supreme Court disagreed. It acknowledged that the City of Abilene decision

meant that lowa could pass a law prohibiting cities from offering
telecommunications services. In this case, however, Hawarden had been
authorized by the state to operate a cable system. Because Hawarden qualified
as a cable operator under federal law. It was protected by 47 U.S.C.
§541(b)(3)(B) which provides that franchising authorities may not impose
requirements that have the purpose and effect of “prohibiting...the provision of
telecommunications services by a ‘cable operator.”

3. TCG Detroit v. City of Dearborn, No. 98-803837 (Wayne Co.Cir.Ct. filed Mar 8,

1999). The federal court remanded state claims as more appropriate for
resolution in state court. Under the Michigan Telecommunications Act, local
municipalities were required to grant access permits to use rights-of-way to

telecommunications service providers. Sections 251-253 of the Michigan law




only allowed cities to review and restrict access to protect the health, safety, and
welfare of the public. The law pr(;vided mandatory processing times, provided
that access and use should not be unreasonably denied; provided for bonding
not to exceed reasonable restoration costs; provided that permits should be
issued on a nondiscriminatory basis; and provided that fees should not exceed
the “fixed and variable costs” to cities incurred in granting permits and
maintaining rights-of-way.

TCG raised several claims, including violations of sections 251-253 of the
Michigan Act. Dearborn moved for summary judgment claiming, among other
things, that the new Act unlawfully infringed upon its constitutional consent and
franchise powers. The court held the law to be constitutional.

There was also a state Equal Protection claim raised by TCG. The court
found it to be res judicata, because it was essentially the same as the federal
Equal Protection claim decided by the federal court. The court further noted,
however, that the equal protection claim was under appeal in the federal
decision. Wayne County Circuit Judge Battani issued an Opinion and entered an
Order on June 11, 1999 regarding Dearborn=s Motion for Partial Reconsideration
of the Court=s March 8, 1999 Opinion and Order upholding the constitutionality
of the Michigan Telecommunications Act (AMTA@) and TCG Detroit=s Motion for
Summary Disposition. The Court denied Dearborn=s Motion for Partial
Consideration noting that Dearborn=s arguments raised the same subject matter

that the Court had previously ruled on. Thus, the Court again rejected

Dearborn=s constitutional challenge premised on Article 7, Section 29 of the




Michigan Constitution. The vast majority of the Court=s 37 page Opinion dealt
with TCG Detroit=s Motion for S;mmary Disposition. The Court determined that
the compensation provisions of the draft franchise agreement were illegal
including '2.1 requiring a 4% franchise fee; '2.2 requiring certifications of
franchise fee calculations; '2.4 requiring franchise payment audits; '2.5
requiring Amost favored nations@ treatment; ' 3.1a requiring free emergency
communications interconnection; '5.2 requiring a $50,000 one-time fee; '5.3
requiring services to the City at TCG Detroit=s lowest rate; '5.4 requiring free
facilities to the City; '5.5 requiring free emergency use of TCG Detroit facilities;
and ' 8.2 requiring the filing of TCG Detroit financial statements. These sections
of the draft agreement were determined to be in violation of the Afixed and
variable costé@ limitation of '253 of the MTA. In addition, the Court concluded
that certain of the compensation provisions above and '' 9.1, 9.2, and 9.6
(erroneously cited as '9.7 in the Opinion and Order) of the draft agreement,
which sections attempted to impose certain transfer restrictions on TCG Detroit,
involved matters exclusively delegated to the MPSC and/or were unrelated to the
City=s right to manage its rights-of-way. Although striking down the specific
compensation sections of the draft agreement, the Court upheld the vague
compensation directives of ' ' 1.9 (compensation shall be Aas public interest may
require@) and 1.10 (franchise fee shall be negotiated Abased upon the value of
services for similar agreements and other pertinent factors@) of the ordinance.

In upholding those provisions, the Court determined that the ordinance was a

legislative act which must be construed, if possible, to preserve its validity.




Therefore, the Court concluded that these vague provisions must refer to or
inherently incorporate the Afixed‘and variable costs@ limitation. Other TCG
Detroit arguments regarding the illegality of various sections of the ordinance and
draft agreement were rejected by the Court. Specifically, the Court determined
that TCG Detroit=s discrimination argument would be rejected because of an
alleged failure to show that TCG Detroit is similarly situated to Ameritech; the
ordinance may require a Afranchise,@ as opposed to an MTA Apermit,@ since
those terms are functionally equivalent; and the ordinance does not impose a tax
since, as construed by the Court, compensation is limited to Dearborn=s Afixed
and variable costs.@Dearborn is required to file and serve its Afixed and variable
costs@ analysis by July 30, 1999. The Court=s Opinion should prevent Dearborn
from attempting to pursue any exotic interpretations of the MTA=s Afixed and
variable costs@ limitation. For example, the Court specifically rejected
Dearborn=s arguments that compensation, if reasonable, prevents a court from
looking behind the methodology used to establish the compensation;
compensation may be established based upon the Afair market rental value@ of a
municipality=s rights-of-way; and a percent of a telecommunications provider=s
revenues may be used as a Aproxy@ for a municipality=s Afixed and variable
costs.@ ltis anticipated, however, that Dearborn will attempt to allocate an
unreasonable amount of its total expenditures in determining its Afixed and
variable costs@ attributable to use of its rights-of-way by telecommunications
providers.

4 City of 'Chattanooqa v. BellSouth, No. 96-CV-1155 (Hamilton Co. Cir. Ct., filed




Jan. 4, 1999.)(fees deposited in general revenue fund, assessed without regard
to actual cost and not reasonabfy to regulatory costs, are unlawful taxes.) The
court stated that a city may act in proprietary and governmental capacities. In a
proprietary capacity, a city may charge rent. Where a city acts in its
governmental capacity, it can regulate, but only in furtherance of its police power.
Under Tennessee law, police power regulation may even intrude upon a
statewide franchise. When acting in its governmental capacity, the city may
charge fees but only to defray regulatory costs; these fees must bear a
reasonable relationship to the activity being regulated and must not be
disproportionate to expenses incurred. The court believed the fees in this case, if
considered rent, would conflict with the BellSouth's statewide franchise. They
also qualified as regulatory fees, and since such fees were in excess of the costs

of regulation, they constituted an unlawful tax.

5.U.S. West Communications, Inc. v. City and County of Denver, No.98CV-691

(Denver City and Co.Ct. Mar 5, 1999). The court found that Denver's ordinance
imposing franchise fees on US West conflicted with state constitutional
provisions prohibiting cities from exercising police powers in a manner that
infringed upon the provider's right to provide “pre-existing” service, as opposed to
providing new facilities or service. The ordinance also conflicted with US West's
statewide franchise and C.R.S. 28-55-102(b) which provides that no further local
authorization or franchise is required for telecommunications providers to
conduct business in a municipality.

6. AT&T Communications of the Northwest and AT&T Wireless v. City of Eugene




[site] AT&T Communications of the Northwest, AT&T Wireless, TCI, US West
and Sprint PCS challenged the éity of Eugene, Oregon’s ordinance which
imposed a registration requirement, two percent fee on all persons engaged in
"telecom activity” (including cable companies engaged in the provision of cable
service), a license requirement and an additional seven percent fee on a such
persons using the public rights-of-way (including resellers). AT&T moved for
summary judgment, arguing that the ordinance violated section 253 of the
Federal Act and sought a declaratory ruling that the ordinance was invalid and an
injunction against the City's further enforcement of the measure. Ruling from the
bench, the judge granted AT&T’s motion.

7. AT&T v. City of Denver [site]

AT&T challenged an ordinance adopted by the city that would, among other
things, require telecom providers that use the rights-of-way to compensate the
City based on a percent of revenue. AT&T challenged the ordinance in state
court and was granted judgment on the pleadings in March 1999 based on the
following counts: the ordinance violated state rights-of-way law, and it amounted
to an improper franchise, in violation of state statute and case law. The Judge
scheduled a trial on damages.

8. TSC v. City and County of San Francisco

TCI's subsidiary, TSC, which holds the cable franchise in the city and county
of San Francisco, brought suit in May 1999 against the city and county seeking to
enjoin or be exempted from the CCSF’s recently adopted Excavation Code and

the Regulation (street cut ordinance). The Ordinance imposes a number of




significant preconditions and/or limitations on TSC's ability to construct its cable
system in the rights-of-way inclu;ding, without limitation, the following: (a) CCSF
requires TSC to pave large areas of streets unaffected by the excavation; (b)
CCSF prohibits TSC from excavating certain streets for a period of five years;
and (c) CCSF imposes unreasonable burdens and unnecessary trench backfilling
and repaving requirements; and (d) CCSF imposes joint excavation requirements
which substantially interfere with TSC's ability to install, repair and maintain its
cable television systems. TSC contends that CCSF's enactment of the
Excavation Code and the Regulation, including the excavation fee and
excavation-related preconditions and/or limitations, constitutes a breach of the
Franchise with TCI; a breach of the implied covenant of good faith and fair
dealing contained in the Franchise; an improper unilateral modification of the
Franchise; an unconstitutional impairment of contract; a violation of 47 U.S.C. §
542; a violation of the Contracts Clauses of the United States and California
constitutions, respectively; and violations of the Takings and Due Process
Clauses of the United States and California Constitutions, respectively. In
addition, CCSF’s imposition, without the approval of two-thirds of its voters, is
effectively is an unauthorized tax on its franchisees, and violates Article 13 of the
California Constitution.

9. Alachua County v. State of Florida, ([cite]May 13, 1999) The Alachua County

Electric Utility Privilege Fee Ordinance imposed a monthly fee on electric utilities
for the “privilege” of using county rights-of-way to deliver electricity to consumers

in Alachua County. The court held that the Privilege Fee is not related to Alachua




County's costs regulating the use by electric utilities of the county rights-of-way
and is not related to the cost of r‘naintaining the portion of county rights-of-way
occupied by electric utilities. “This court has held that cities have the power “to
impose a charge for the use and occupation of the streets by [a utility company]
embraced in the power given to the city to regulate its streets.” The court stated
that local governments have the authority to require that utilities be licensed

pursuant to their police power, and that governments may require a reasonable

fee to cover the cost of regulation. The court cited City of Chattanooga V.

BellSouth Telecommunications, Inc. 1 F. Supp. 2d 809 (E.1) Tenn. 1998), for the

proposition that a franchise or “rental” fee as general revenue was an indication
of the fee being a tax rather than rent. The court held that it was undisputed that
revenue was to be deposited in the general revenue fund and used, émong other
ways, to provide tax relief to taxpayers, a uniquely governmental use of funds,

making it an unlawful tax.




